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> 
Mr. FrEkauson, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 2232] 


The Committee on the Judiciary, to which was referred the bill 
(S. 2232) for the relief of the Detroit Automotive Products Co., 
having considered the same, reports favorably thereon, without amend- 
ment and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to provide that the 
petition of the Detroit Automotive Products Co. for relief under 
section 722 of the Internal Revenue Code shall be held and considered 
to have been received by the Tax Court of the United States within 
the time allowed by law and regulations for the filing of such a petition. 


STATEMENT 


The Detroit Automotive Products Co. (hereinafter referred to as 
the “‘company’’) applied for relief under section 722 of the Internal 
Revenue Code (title 26, United States Code), relating to excess profits 
tax. On April 4, 1951, the Commissioner of Internal Revenue mailed 
to the company a statutory notice of disallowance of the company’s 
application. The company then had 90 days, or until July 3, 1951, 
within which to file a petition with the Tax Court of the United States, 
pursuant to section 732 (a) of the Internal Revenue Code, which 
provides in part as follows: 

* * * Within 90 days after such notice is mailed (not counting Saturday, 
Sunday, or a legal holiday in the District of Columbia as the 90th day) the tax- 


payer may file a petition with the Board Ra Tax Appeals! for a redetermination 
of the tax under this subchapter * * 


1 Pursuant to sec. 504 (a), 56 Stat. 957 (1942), 26 U. S. C. 1100 (1946), the Board of Tax Appeals became 
the Tax Court of the United States. 
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Such a petition was prepared in behalf of the company, executed 
by the proper corporate officers on June 20, 1951, and mailed by the 
company’s counsel on June 26, 1951 (first class mail, postage prepaid) 
to the Tax Court of the United States in Washington, D. C. Said 
petition was thereafter stamped ‘‘ Received” in the Tax Court as of 
July 5, 1951. As mentioned above, the statutory 90-day period 
applying to the filing of this petition expired on July 3, 1951. *, 

Subsequently the general counsel for the Bureau of Internal Revenue 
filed a motion with the Tax Court to dismiss this petition for failure 
to file within the prescribed period. <A hearing was held on this motion 
before the Tax Court on September 12, 1951, at which evidence was 
adduced and oral arguments were presented. The matter was taken 
under advisement, and on December 11, 1951, Chief Judge Kern 
issued a memorandum decision (unreported) dismissing the petition. 
It was held that the Court lacked jurisdiction to entertain the petition 
for the reason that it was ‘‘filed” after the expiration of the statutory 
period. This decision is not appealable, since under the provisions of 
section 732 (a) and (c) of the Internal Revenue Code there is vested 
in the Tax Court exclusive and nonreviewable jurisdiction in matters 
involving section 722 claims (as here), and therefore the company has 
no further administrative or judicial remedy in his present situation. 

The committee recognizes that the Tax Court was bound, on legal 
principles, to rule against the company on the aforesaid motion. 
However, it is clear on the evidence before the committee, and it was 
assumed as an evidentiary fact by the Tax Court that this taxpayer 
took all needful action to assure delivery of its petition in ample time 
to accomplish timely filing of the petition. Similarly, there is no 
question raised as to the competence of counsel retained by the tax- 
paver in this manner, nor as to said counsel’s contention that the 
petition was actually mailed from his office, and in preper manner, 
to the Tax Court on June 26, 1951. This was 7 days prior to the 
deadline for receipt and filing at the Tax Court, and the mystery 
regarding the unexplained delay in the transmission of this petition 
through the mails is only heightened by the unusual (and unexplained) 
absence of the letter of transmittal and the envelope in which said 
letter and the petition were mailed. 

It is upon equitable grounds, therefore, with cognizance of the undis- 
puted facts negating negligence on the part of the taxpayer as the 
‘ause of the tardy filing, that the committee is moved in this specific 
instance to recommend that this bill (S. 2232) be considered favorably. 

Reference is made to Senate Report No. 863, Eighty-secoud 
Congress, first session (accompanying H. R. 1596), and the citations 
included therein pertaining to analogous cases. 

Appended hereto, and made a part of this report, are the order and 
memorandum sur order entered on December 11, 1951, in Detroit 
Automotive Products Corp. v. Commissioner of Internal Revenue, 
Docket No. 35592, relating to the motion to dismiss the petition 
involved herein, and the report of the Department of the Treasury on 
S. 2232, contained in a letter dated January 24, 1951, from Hon. 
Thomas J. Lynch, Acting Secretary of the Treasury, to Hon. Pat 
McCarran, chairman of the Committee on the Judiciary. 





DETROIT AUTOMOTIVE PRODUCTS CO. 3 


Detroit Automotive Propucts CorPpoRATION, ForMERLY THORNTON-TANDEM 
COMPANY, PETITIONER, v. COMMISSIONER OF INTERNAL REVENUE, RESPOND- 
ENT. Docket No. 35592 

ORDER 


On August 17, 1951, respondent filed herein his motion to dismiss-the proceeding 
for lack of jurisdiction on the ground that respondent sent a notice of disallowance 
to the petitioner by registered mail on April 4, 1951, and the petition was received 
by the Tax Court and filed on July 5, 1951, the ninety-second day after the date 
of the mailing of the registered notice of disallowance. On September 12, 1951, 
this motion was heard by the court. Evidence was adduced and oral arguments 
were heard. The motion was taken under advisement and time was granted to 
both parties for the filing of briefs. Petitioner’s brief was heard herein on October 
1, 1951, and respondent’s brief was filed on October 30, 1951. 

For the purposes of the disposition of this motion the evidentiary facts, as 
established by the record, are taken to be as follows: 

On April 4, 1951, respondent mailed to petitioner a statutory notice of dis- 
allowance of petitioner’s applications for relief under section 722 of the Internal 
Revenue Code. Said notice was dated April 4, 1951, and under the provisions 
of section 732 (a) of the Internal Revenue Code, a petitioner had 90 days, or 
until July 3, 1951, within which to file a petition with the Tax Court for a rede- 
termination of its tax liability. 

Petitioner retained George L. Cassidy as legal counsel to prepare its petition to 
the Tax Court. Said counsel has been practicing before the court for 15 years. 
He prepared the petition in question prior to June 25, 1951, and on said date 
prepared a letter of transmittal to accompany the original and four copies thereof 
by mail to the Tax Court. 

Said counsel instructed his office staff to mail the petition of June 25, 1951, 
upon receipt of a check for the filing fee from petitioner. Such a check was re- 
ceived in counsel’s office on June 25, 1951, but it was made out in favor of the 
clerk of the Tax Court and not the Treasurer of the United States, as required by 
the Tax Court rules of practice. For this reason, counsel’s senior secretary did 
not mail the check and the petition on June 25, 1951. 

On ghe morning of June 26, 1951, counsel learned that the check and petition 
had not been mailed. Counsel immediately had one of his personal checks pre- 
pared, signed it, and instructed his senior secretary to have the other girl in his 
office mail the petition and the check immediately. 

In accordance with counsel’s instructions, the petition to the Tax Court was 
mailed on June 26, 1951. The petty cash disbursement sheet in counsel’s office 
for said date indicates the disbursement of $1.26 for postage for mailing the 
petition. Said disbursement entry was made after the girl who mailed the peti- 
tion returned from the post office one block from counsel’s office and advised 
counsel’s senior secretary of the amount of postage required to mail the petition. 
Counsel’s accounts receivable records in his general ledger indicate a charge to 
petitioner on June 26, 1951, in the amount of $1.26 for postage to mail the petition 
to the Tax Court. 

The mailing list of the Tax Court indicates that the petition was filed 92 days 
after the mailing of the notice of disallowance, or on July 5, 1951. 

It is the practice of the Tax Court mail room to make five collections of mail 
daily at the Benjamin Franklin Station, box 70, which is slightly more than two 
blocks from the office of the Clerk of the Tax Court. Said collections are made at 
6 to 6:30, a. m., 7:30 to 8 a. m., 11:30 a. m., and 2:30 and 5:15, p. m. 

When mail is brought to the Tax Court mail room, it is customarily checked by 
the senior mail clerk to see that it is official mail intended for the court. The 
contents of each envelope are stamped “‘Received,”’ and, together with the en- 
velope itself, taken to the office of the clerk of the Tax Court. 

The docket clerk in the office of the clerk of the Tax Court receives mail in that 
office after it has come from the mail room, including letters of transmittal and 
the envelopes. The docket clerk stamps the petition ‘‘Filed,”’ stamps the docket 
number on the check, and customarily clips the envelope to the original copy of 
the petition. 

The messenger who picks up Tax Court mail at the post office reports at the 
clerk’s office before making his final trip of the day at about 5:10 p.m. Upon 
his return from the post office, he reports in at the clerk’s office and states whether 
he has brought back mail for the court. A time record of his departure and return 
on the last trip each day is maintained*in the clerk’s office. Said record for the 
period from June 27, 1951, through July 11, 1951, is as follows: 
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Deassere Return om | _ Pere Return 
Wednesday, June 27...._.._- 5:10 5:25 || Friday, July 6_. settee ti5 5:10 5:20 
Thursday, June 28._......__.. 5:10 6:23 Monday, July e. Bs 5:10 | 5:20 
Friday, June 29..-..........- 5:10 5:20 || Tuesday, Jul 5:10 5:25 
Monday, July 2.........----. 5:10 8:90 || Wednesday, duly ii | Bt | 5:20 
Tuesday, July 3......._.._.. 5:10 5:18 |} Thursday, July 12........_... | 5:10 5:20 
Thursday, July 5... ___. 5:10 5: 2 | | 


The assistant docket clerk of the Tax Court makes entries in the docket book 
of the petitions filed each day. The number of petitions filed each day from 
June 27, 1951, through July 11, 1951, were as follows: 


Wednesday, June 27_.__..-...-.-- 14| Thursday, July 5_______- ; . 85 
Thureday, Jurie 26... 2.25. 15| Friday, July 6__- : ce 
Friday, June 29___.____- , 15| Monday, July 9- ie 42 
Monday, July 2____. : 45| Tuesday, July 10 z 21 
Tuesday, July 3 wine nc ele 51 Wednesday, July 11___........_.. 21 


The petition here involved was mailed by first-class mail. First-class mail 
from Detroit usually reaches Washington, D. C. the morning after it is mailed, 
if it is placed in the mail before 3 p. m., and if mailed after 3 p. m., reaches Wash- 
ington the second morning after mailing. 

Although the official Tax Court file of a case customarily contains the letter of 
transmittal, and although the original envelope in which the petition is mailed 
is customarily clipped to the original petition in said file, in the instant case the 
official file does not contain the transmittal. letter or the original mailing envelope. 

Under the provisions of section 732 (a) and (c) of the Internal Revenue Code, 
which vest in the tax Court exclusive and nonreviewable jurisdiction in matters 
involving section 72 2 claims, petitioner will be forever deprived of a day in court 
if the instant petition is dismissed. 

Upon due consideration of the facts set out above, and the arguments of the 
parties advanced herein, and for reasons set out in the memorandum attached 
hereto, it is 

Ordered, That respondent’s said motion be, and it hereby is, granted, aifd this 
proceeding is dismissed for lack of jurisdiction, 


Joun W. Kern, Chief Judge. 


MEMORANDUM SUR ORDER 


This court is a tribunal of limited jurisdiction and the burden of establishing 
its jurisdiction is on the petitioner. Southern California Loan Association (4 
B, T. A. 223), Fred Shingle (34 B. T. A. 875). We have taken as the evidentiary 
facts in this preceeding all those facts set out in petitioner’s brief as having been 
established by the record. Nevertheless, we are unable to conclude that the 
petitioner has shown that the petition herein was received or filed by the court 
until July 5, 1951. Even though negligence on the part of employees of the court 
were shown (and we do not consider that it was), it cannot furnish an explanation 
of the delay from June 28, the day when it should have been received in Washing- 
ton if there had been no unusual delays in the Post Office Department, until July 
5. We cannot assume that there was no such delay; nor can we conclude, as 
petitioner urges, that the petition ‘‘beyond any reasonable doubt reached the 
Benjamin Franklin Post Office in Washington, D. C., on or before July 3, 1951.” 
Under present rules of law, the Post Office Department is the agency chosen by 
petitioner for the delivery of the petition to the Tax Court and the risks of delays 
incident to transportation of mail must be upon petitioner. 

We are not unmindful of the unfortunate effect, so far as the petitioner is con- 
eerned, of our decision upon this motion, and we have reached our conclusion with 
reluctanee. While it can be of small comfort to this petitioner, it may be pointed 
out that the American Bar Association has proposed the amendment of sections 
272 (a) (1), 871 (a) (1), and 1012 (a) (1) of the Internal Revenue Code to provide 
that if a petition to the Tax Court is sent by registered mail, it should be deemed 
filed when mailed. This would relieve the taxpayer of the uncertainty of prompt 
mail delivery; and it would also relieve this court of the unpleasant necessity of 
making such a distasteful ruling a: this. 

Wasuineton, D. C., December 11, 1951, 
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THE SECRETARY OF THE TREASURY, 
Washington, January 24, 1962. 
Hon. Pat McCarran, 
Chairman, Committee on the J udiciary, 
United States Senate, W iidiaidice. Doc. 


My Dear Mr. CuarrMan: Reference is made to your letter of October 11, 1951, 
requesting a report on S. 2232 (82d Cong., Ist sess.) entitled ‘‘A bill for the relief 
of the Detroit Automotive Products Co.” 

If enacted, the proposed legislation would provide that the petition of the 
Detroit Automotive Products Co. for relief under section 722 of the Internal 
Revenue Code shall be held and considered to have been received by the Tax 
Court of the United States within the time allowed by law and regulations for the 
filing of such a petition. 

The records of the Department indicate that pursuant to section 732, a proper 
statutory notice was mailed to the taxpayer on April 4, 1951, denying the relief 
claimed under section 722. The taxpayer’s petition for review was stamped 
“Filed”? and ‘‘Received”’ by the Tax Court on July 5, 1951. The last day for 
filing the petition within the 90-day period was July 3, 1951. Since the petition 
was not received within the statutory period, the Government has filed a motion 
to dismiss the proceeding. At the hearing the petitioner’s attorney testified 
under oath that its petition was mailed from Detroit, Mich., on June 26, 1951, by 
first-class mail. 

The records of the Department indicate that there is little or no material 
difference between this case and numerous other cases in which taxpayers have 
attempted, by congressional legislation, to obtain relief from the adverse effects 
of statutory periods of limitations. The granting of relief in any case of this 
character would create a dangerous precedent in tax administration, prevent the 
orderly administration of the internal revenue laws by making the operation of 
statutes of limitation against taxpayers dependent upon what might be deemed 
equitable in the particular case, invite the deluging of Congress with requests 
for special relief, and discriminate against taxpayers in general by the selection 
of a few taxpayers for special treatment through the waiver of statutes of 
limitation. 

Consequently, the Treasury Department has adopted the position, which 
Congress itself has sanctioned, that when a statute prescribes the period within 
which an act must be performed, it is sound public policy to enforce such statute 
against taxpayers, as well as against the Government, in a uniform manner. 

Under the circumstances, therefore, the Treasury Department is not in favor 
of the enactment of S, 2232. 

The Director, Bureau of the Budget, has advised the Treasury Department 
that there is no objection to the presentation of this report. 

Very truly yours, 
Tuomas J. Lynen, 
Acting Secretary of the Treasury. 


O 





